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Environmental protection through European and African
human rights frameworks
Elinor Buys and Bridget Lewis

Faculty of Law, Queensland University of Technology, Brisbane, Australia

ABSTRACT
A healthy environment is an important precondition for the
enjoyment of human rights. When framed in this way,
environmental protection serves human interests rather than
being an end in itself. Recognition of this relationship is evident
in the European Convention on Human Rights and the African
Charter on Human and Peoples’ Rights, and the jurisprudence of
their associated judicial bodies. However, we question whether
the European or African human rights frameworks might be
capable of delivering a demonstrable benefit for environmental
protection. Through an examination of two cases (Dubetska v
Ukraine and SERAC v Nigeria), we argue that both frameworks
benefit the environment to the extent they seek to secure
optimal living conditions for humans. However, the regimes are
designed for the promotion of human, not environmental, well-
being and consequently are largely ill-equipped to address
broader environmental challenges like climate change, pollution
or biodiversity loss in a way that leads to lasting environmental
protection, despite these complex environmental problems
continuing to threaten human rights. Accordingly, our analysis
highlights the need for other appropriate legal mechanisms for
individuals and communities to advocate for their environmental
rights and obtain a suitable remedy when their human rights are
impacted by environmental degradation.
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1. Introduction

In his separate opinion in the Gabcikovo-Nagymaros case, International Court of Justice
Vice-President Christopher Weeramantry stated that: ‘the protection of the environment
is… a vital part of contemporary human rights doctrine, for it is sine qua non for numer-
ous human rights such as the right to health and the right to life itself’.1 This statement
captures an important legal frame through which environmental issues may be viewed,
by encapsulating the notion that a healthy environment serves as a necessary pre-con-
dition for the advancement of several recognised human rights.2 Over time, this under-
standing has influenced the adoption and gradual widening of a range of domestic and
regional laws which recognise that environmental factors can amount, or at least
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contribute, to a violation of human rights, in a process sometimes described as ‘greening
human rights’.3 Other scholars have conceptualised this relationship through the notion
of an ‘environmental minimum’, which views environmental protection as a necessary
condition for the meaningful enjoyment of human rights and seeks to operationalise
this relationship by providing individuals with (among other things) a ‘human rights
claim against States to ensure basic regulations of environmental issues’.4

As there are myriad ways in which environmental degradation can impact commu-
nities, it is recognised that human rights can have either a direct or an indirect environ-
mental dimension. They have a direct environmental dimension where a poor
environment directly limits an individual’s or a community’s ability to enjoy a specific
right which is guaranteed to them, for example where pollution creates negative health
impacts.5 They have an indirect dimension where a poor environment affects an individ-
ual’s or a community’s overall capacity to realise their human rights, or impedes a gov-
ernment’s ability to protect the rights of its citizens, for example by diverting time or
resources that could otherwise promote greater enjoyment of human rights.6 In some
jurisdictions, where environmental damage has occurred a legal claim may be initiated
based on a breach of either ‘procedural’ or ‘substantive’ human rights obligations.7 Sub-
stantive environmental obligations prescribe ‘obligations of result’, while procedural
environmental obligations prescribe ‘the observance of certain procedures by states
before permitting the conduct of activities that may cause harm’.8

This multi-dimensional relationship between human rights and the environment is
acknowledged in some form within regional human rights regimes, such as those estab-
lished by the European Convention on Human Rights (‘ECHR’),9 and the African
Charter on Human and Peoples’ Rights (‘ACHPR’).10 The European Court of Human
Rights (‘ECtHR’) has creatively interpreted the ECHR to recognise that the effective enjoy-
ment of some rights encompassed within it depends on a healthy environment.11 At the
same time, the Court has acknowledged that some environmental harm may be justified
by other legitimate aims, so has imposed procedural expectations to ensure an appropriate
balance can be struck.12 Accordingly, environmental degradation can amount to a viola-
tion of either substantive rights, where there is an appreciable impact on the enjoyment of
human rights, or the procedural obligations attached to them, where the state has failed to
comply with relevant statutory measures designed to prevent the environmental degra-
dation.13 Significantly, in many cases the negative human rights impact of environmental
harm will be lawful provided the procedural obligations have been adhered to.14

A notable case exemplifying the interplay of substantive and procedural obligations
within the European framework is Dubetska and Others v Ukraine (hereinafter referred
to as ‘Dubetska’), which involved various claims by 11 Ukrainian nationals in relation to
two State-owned industrial facilities and a spoil heap operated near their homes in the
Chervonograd coal-mining basin.15 Dubetska is not a ‘classic’ environmental ECtHR
case, insofar as it does not hinge on a specific, materialised environmental harm
causing ill-health or death. Rather, the case centres on the risk of harm posed by the gen-
eralised polluting activities of a private company. As explored below, the ECtHR’s
decision in favour of the applicants highlights a significant development in the
ECtHR’s jurisprudence, as it exemplifies the ECtHR’s recognition that particularly
serious environmental risks will trigger various due diligence obligations on the State
to establish and enforce legislative and administrative systems which allow (among
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other things) the applicants to make representations and to have access to independent
review mechanisms. The judgment reflects the ECtHR’s interpretation of the ECHR as a
‘living instrument’ reflecting present-day conditions and implicitly recognises that, in
line with the principles of liberty, autonomy and dignity underpinning a capabilities
approach to human rights,16 the State needs to provide the conditions and resources
to promote the development of individual capabilities in order to adequately protect
and fulfil rights drafted as paradigmatic civil and political rights.17

As the ECHR notably lacks a dedicated environmental right, it is useful to compare this
approach with ACHPR Article 24, which in contrast, expressly recognises that ‘all peoples
shall have the right to a general satisfactory environment favourable to their develop-
ment’.18 The African Commission on Human and Peoples’ Rights (‘ACommHPR’) is a
complaints and reporting mechanism responsible for the interpretation of the
ACHPR.19 A landmark case illustrating how the ACommHPR has interpreted ACHPR
Article 24 is Social and Economic Rights Action Centre and the Centre for Economic and
Social Rights v Nigeria (hereinafter referred to as ‘SERAC’).20 The SERAC case arose out
of the highly destructive oil extraction operations undertaken by theNigerianGovernment
in consortiumwith Shell in Ogoniland at the Niger Delta. Despite being delivered in 2001,
SERAC remains the most comprehensive and significant exploration of this substantive
right by the ACommHPR to date.21 Notably, the SERAC case adopts what was originally
articulated by Shue as a threefold classification of duties arising frombasic rights: the duties
to ‘respect’, ‘protect’ and ‘fulfil’.22 The ACommHPR in SERACwent a step further, adding
a duty to ‘promote’, which requires the state to ensure that individuals are able to exercise
their rights and freedoms by ‘promoting tolerance, raising awareness and even building
infrastructures’.23 It is closely intertwined with the duty to fulfil and has important impli-
cations for environmental protection in that it requires the public promotion of conserva-
tion efforts in the course of fulfilling the right to a healthy environment.24 The
ACommHPR’s communication recognises that different types of rights, especially those
with an environmental dimension, give rise to a cluster of obligations on the State.25 In
turn, the cluster of obligations gives rise to both procedural and substantive obligations,
although as discussed in section 3, in SERAC, the primary focus of the ACommHPR has
been to develop procedural obligations on the State and corporate entities.

As exemplified by Dubetska and SERAC, a ‘healthy’ environment is generally per-
ceived in human rights jurisprudence as an important precondition for the enjoyment
of human rights. However, neither the ECHR nor the ACHPR were designed to
protect, as a primary objective, environmental interests. They are anthropocentric in
nature, and as such they adopt an instrumentalist approach to environmental protection,
based on the environment’s value in maintaining or enhancing the quality of life for
humans.26 A certain level of ‘apathy’ towards the environment is inherent in this
approach.27 This can be contrasted with an ecocentric approach, which values nature
for its own sake and advocates that the environment deserves protection because of its
intrinsic value.28 Although anthropocentric and ecocentric interests are not necessarily
mutually exclusive, in the context of a human rights framework any balancing exercise
of the two interests is naturally asymmetrical in favour of the former. Despite the inevi-
table bias towards anthropocentricity, there are environmental gains to be made through
human rights litigation, and those cases can advance our understanding of the mutually
supportive relationship between human rights and the environment.

THE INTERNATIONAL JOURNAL OF HUMAN RIGHTS 951



We do not assume that regional human rights bodies are the most suitable forums to
regulate the kind of environmental harm that impinges upon the enjoyment of human
rights. However, regional human rights bodies are increasingly being asked to deal
with cases involving complainants affected by some sort of environmental harm, who
are disempowered within their own domestic political spheres to demand remedies for
such harm, whether that be in the form of procedural guarantees, compensation, or
otherwise.29 Where litigants reach regional human rights bodies after exhausting dom-
estic remedies, their complaints ought to be heard and afforded a forum for value-
oriented deliberation (including both human rights values and environmental values).
Thus, it is important to examine how well regional human rights bodies can perform
this function in respect of environmental human rights cases, so that informed decisions
can be made as to whether new legal and regulatory regimes are required, or whether
advocates should be framing their arguments in different ways.

Further, climate change and other environmental harms are impacting on human lives
in increasingly complex and potentially serious ways. These impacts challenge what has
become the usual formula for a successful environmental human rights claim within
regional bodies, particularly the ECtHR. This is because they frequently do not present
as direct, actual or imminent harms to identifiable individuals caused by a known pollu-
ter, but rather as common experiences of environmental change or anticipated harm
caused by the cumulative effects of many actors over a long period of time. Yet
climate change threatens very real impacts for a wide range of human rights which
may be unavoidable without urgent action, and many of these call for a wider appreci-
ation of the complex connections between the environment and all species which
make up the Earth’s biological diversity. It is reasonable therefore to ask how the
various environmental dimensions of human rights can and should be dealt with
within our international and regional rights frameworks, and particularly the extent to
which these bodies are able to respond to environmental claims which go beyond
narrow anthropocentric understandings.

1.1. Method and outline

In light of the above, the overarching aim of this article is to ascertain the extent to which
the European and African regional human rights frameworks can deliver positive
environmental outcomes more broadly through their frame of protecting the environ-
ment as a precondition for the enjoyment of human rights. We seek a better understand-
ing of the factors which determine the balance between anthropocentric and ecocentric
considerations in human rights decision-making. To achieve this aim, we will utilise a
comparison between the two regimes, using the SERAC and Dubetska judgments as
case studies. We do not purport to conduct a comprehensive comparative analysis of jur-
isprudence from all regional human rights bodies. Rather, the ECHR and ACHPR
systems have been chosen for two reasons. First, the ECHR, a classic civil and political
rights text, contrasts with the ACHPR, which is underpinned by collectivism (see discus-
sion in Section 2) and provides for ‘first, second and third generation rights’. A compari-
son of these two approaches and their respective jurisprudence is highly revealing in
respect of the normative assumptions underpinning their textual mandates and the
extent to which environmental harm can be incorporated into human rights claims.
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The contrasts in the culture, history and institutions of these two regimes strongly res-
onate in their approaches to such claims. Indeed, it may appear that these contrasts are
too fundamental to allow for any persuasive or cogent comparative arguments to be
made. However, recognising the reasons for, and the impacts of, these differences is an
important element of the comparative process. Differences provide reference points
for the analysis of a regional human rights body’s approach. In other words, it is
easier to identify gaps in the rigour of a particular regional human rights body’s legal
reasoning when there is another approach to compare it to, particularly where these
gaps arise from the body’s failure to acknowledge or justify its normative assumptions
or its application of value judgements in determining human rights claims. Thus, it
follows that comparing two systems underpinned by different normative assumptions
can be highly instructive and revealing. Some regional human rights bodies have
engaged in this type of analysis themselves, as exemplified by the ACommHPR, which
referred in SERAC to the ECtHR’s normative development of certain positive duties
on the state to protect the rights of its citizens.30

Second, the two frameworks present an interesting comparative study as the ACHPR
contains a dedicated environmental right, while the ECHR, as a ‘living instrument’,31 has
progressively upheld claims relating to the regulation of environmental issues within the
ambit of other rights, particularly the right to respect for private and family life found in
Article 8. An examination of these textual differences provides insight into alternative
legal solutions and how these different factors influence the judgments of their corre-
sponding human rights adjudicatory bodies.

To engage in this comparative process and illustrate the practical differences between
the European and African regimes, we will refer to the cases of Dubetska and SERAC. In
Section 2, we set out each regime in detail, focusing on the key rights which have been
most commonly invoked in environmental cases, and demonstrating how those substan-
tive rights have been judicially construed and applied. Having dealt with those rights
individually, our analysis in Section 3 focuses on the regimes’ differential approach to
two jurisprudential indicators, which we have identified as being indicative of the
regimes’ potential to deliver strong environmental outcomes. These jurisprudential indi-
cators are: (1) the ability of complainants with environmental claims to access justice
under the relevant framework (standing); and (2) when the complaint is heard, the
extent to which the relevant substantive rights are applied to deliver meaningful and
enduring environmental protection, such that the state is required to take appropriate
steps to address the environmental damage arising on the facts, while also securing the
best living conditions for the optimisation of the social and economic interests of
humans.32

Based on their approaches to the two jurisprudential indicators, we find that both the
European and African human rights frameworks are largely ill-equipped to deal with
environmental challenges in a way that leads to coherent or lasting environmental pro-
tection. Although the European framework is enforceable and benefits the environment
through the ‘spill-over effects’ of the creative interpretation of its substantive rights, ulti-
mately the pursuance of any specific or broader normative claims in respect of environ-
mental protection are necessarily curbed at the minimum extent necessary to prevent
interference in the lives of aggrieved individuals. The African framework’s more
specific environmental right found in Article 24, premised on the notion of collective
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human rights, accords to a much greater extent with the realities of environmental harm
viewed from an ‘ecocentric’ perspective.33 However, Article 24 faces several challenges,
including doubts as to whether a human right to a satisfactory environment is supported
by an independent theoretical rationale, sufficient to justify its ultimate recognition as a
human right in the first instance. In addition to its ill-defined nature, these issues signifi-
cantly impede its ability to wield much power or deliver significantly on environmental
protection.

Nevertheless, this conclusion is not necessarily a criticism on the overall effectiveness
of human rights adjudicatory bodies, as we recognise that they were not designed to
protect the environment. Indeed, in the context of human rights adjudication, environ-
mental claims are inevitably circumscribed by the human needs. Nevertheless, our con-
clusion is an important observation to understand as we seek better ways to protect
human rights from environmental harms. To this end, this analysis is useful for
gaining greater insight into individuals’ and communities’ relationship with the environ-
ment in Europe and Africa, and how those relationships bear upon the litigating and leg-
islating of environmental protection.34

2. The European and African frameworks: notable principles and cases

The use of human rights law for environmental protection is being increasingly pursued
within regional human rights regimes.35 Typically, such claims are directed at regulating
the impact of industrial activities on the environment and mitigating the effects of air
emissions, toxic substance spills, overuse of natural resources, general land deterioration
and other anthropogenic pollutants. This push for greater regulation and prevention of
environmental damage at a regional level is likely motivated by the widespread recog-
nition amongst states that the success of human life is contingent on the health and sus-
tainability of our environment.36 This relationship of dependency foreshadows the
natural relationship between human rights and the environment; in short, the capacity
of humans to enjoy their fundamental human rights (for example, the right to health
through the availability of clean drinking water37) is increasingly eroded as the negative
effects of environmental degradation specified above become more severe.

However, the ability of any jurisdiction to achieve substantive improvement of
environmental conditions through human rights claims depends on a number of
factors.38 Of particular note are the two jurisprudential indicators identified above,
being the jurisdiction’s approach to standing and its application of human rights to
secure meaningful and enduring environmental protection. The phrase ‘meaningful
and enduring environmental protection’ is not used as a term of art; rather it is used
to describe whether or not a case, communication or decision has succeeded in addres-
sing or remedying the environmental harm that the victims have faced in a way which is
likely to improve overall environmental quality in the future. ‘Success’ in this instance is
measured not only by whether the applicant has succeeded in his or her claim but also by
what, if any, demands have been placed by the judicial body on the state to restore the
quality of the environment through measures such as prevention or remediation.
Overall, the extent to which these ends are secured is influenced by the theoretical
assumptions underpinning the regional human rights regime. We explore these
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assumptions below, as we outline the approach taken to environmental cases under the
ECHR and ACHPR and introduce the two case studies of Dubetska and SERAC.

2.1. ECHR

The European framework embodies a range of traditional rights, based on a classical view
of human rights underpinned by inherent individualism. Understanding this assumption
is important because, as we argue, the ECHR’s inherent individualism is heavily borne
out in the two jurisprudential indicators that are employed in this article, being the
ECHR’s individualist approach to standing and its intrinsic propensity to enforce
rights only in response to breaches of purely individual rights.

The ECHR entered into force on 3 September 1953. Under the ECHR, all 47 Members
of the Council of Europe promised to secure the fundamental civil and political rights of
everyone in their jurisdictions and not just their own citizens.39 In order to uphold their
commitment to the ECHR, States are obliged to refrain from directly interfering in the
rights of their subjects and to regulate private actors to ensure they do not cause indirect
interferences.40 Moreover, the ECHR establishes the ECtHR, which in turn, implements
the ECHR and delivers judgments binding on the state concerned.41 Although the
ECtHR is not bound by its previous decisions, it adopts an ‘evolutive approach’, which
allows it to consider the ever-changing social contexts to which the ECHR is being
applied.42

The ECHR does not recognise an independent right to a sound or healthy environ-
ment,43 as clarified by the ECtHR in its seminal decision of Kyrtatos v Greece:44

[n]either Article 8 nor any of the other Articles of the Convention are specifically designed
to provide general protection of the environment as such, to that effect, other international
instruments and domestic legislation are more pertinent in dealing with this particular
aspect.45

However, the ECtHR’s decisions increasingly reflect the notion that environmental law
and human rights law are ‘mutually reinforcing’.46 Indeed, the ECtHR has emphasised
that ‘the effective enjoyment of the rights which are encompassed in the Convention
depends on a sound, quiet and healthy environment conducive to well-being’.47 It is
within this context that the ECtHR’s decisions increasingly reflect the importance in
Europe of a healthy environment for the effective enjoyment of ECHR rights.48 The
most extensive development of the interrelationship between human rights and the
environment can be seen in relation to the ECtHR’s expansive interpretation of ECHR
Article 8, which guarantees the right of respect for private and family life, home and cor-
respondence.49 Article 8 has perhaps been most amenable to environmental claims, since
it is able to accommodate a broad range of interferences and forms of nuisance. To a
lesser extent, the ECtHR has also considered environmental issues in connection with
the right to life in ECHR Article 250 and the right to peaceful enjoyment of property
in Article 1 of the Protocol 1 to the ECHR.51

Through an ever-growing body of jurisprudence considering these rights and Article 8
of the ECHR in particular, the ECtHR has elucidated a number of key principles. First,
the right protected by ECHR Article 8 is liable to encumbrance by the State in certain
circumstances. Under ECHR Article 8(2),52 states may permissibly interfere with
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private and family life if three criteria are met: (1) there is a legitimate need for such inter-
ference (such as a strong public interest, including economic well-being, national secur-
ity, public health and safety, crime prevention); (2) the measures are implemented by
domestic law; and (3) the interference is proportionate to that legitimate need and
necessary in a democratic society.53 These criteria are explained in more detail as follows.

First, the ‘legitimate need’ requirement contemplates interferences that are viewed as
justified infringements upon the right; being, interferences ‘in the interests of national secur-
ity, public safety or the economicwell-being of the country, for the prevention of disorder or
crime, for the protection of health ormorals, or for the protection of the rights and freedoms
of others’. A seminal example of this principle in practice is the case of Hatton v United
Kingdom,54 where the ECtHR determined that economic well-being and the protection
of the rights and freedom of others were legitimate aims of large governments projects,
such as the expansion of an airport.55 Consequently, the resulting impact on the Article 8
rights of those living nearby the airport development was considered to be justified, and
no violation was found to have occurred. Interestingly, there have been cases, albeit very
few, where the protection of the environment was held to be a legitimate aim sufficient
to justify infringing upon an individual’s rights under Article 8 or other rights.56

Second, states must comply with domestic laws when restricting human rights, includ-
ing relevant environmental laws and regulations. This extends to procedural require-
ments, such as environmental and social impact assessments, community consultation,
public participation, provision of adequate information to stakeholders and access to
judicial review.57 To this end, the ECtHR has demonstrated a particular willingness to
find respondent states in breach of ECHR Article 8 in situations where they have not fol-
lowed these procedures prescribed in their domestic laws.58 In Guerra v Italy,59 the
respondent state breached local laws in failing to provide the applicants with essential
information about the risks of a nearby chemical factory or emergency procedures in
the case of an accident. In the ECtHR’s view, this (amongst other things) amounted to
a failure to take the necessary procedural steps to ensure effective protection of the appli-
cants’ rights under Article 8. Similarly, in Giacomelli v Italy,60 the respondent state brea-
ched Article 8 by failing to undertake legally prescribed environmental impact
assessments prior to issuing a license for the operation of a waste treatment facility,
depriving the applicant of a genuine opportunity to participate in the decision-making
process. Thus, the ECtHR has emphasised that, provided States have complied with rel-
evant procedural laws, environmental degradation which affects nearby individuals or
communities is frequently considered not to constitute a violation of Article 8. By the
same token, however, states are much less likely to be excused from breaching Article
8 if they have not complied with their domestic legislation and procedures, even
where they can point to a legitimate purpose for the interference.

Third, the measures employed by the State must be proportionate to the need of the
State to interfere. This is a complex area of judicial interpretation demonstrated by the
highly varied approaches taken by the ECtHR in applying the concept of proportionality.
However, a guiding principle for ascertaining whether a measure is proportionate in the
relevant sense is the concept of the ‘margin of appreciation’, which as discussed below,
plays a crucial role in the assessment of proportionality by the ECtHR.

The ‘margin of appreciation’ plays a particularly important role in the ECtHR’s juris-
prudence with respect to the procedural aspects of environmental protection. It is a
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unique doctrine incorporated into European human rights jurisprudence, premised on
the notion that the ECtHR should afford some latitude of deference for national
bodies to determine how to balance competing demands within their own jurisdictions,
as a mark of the ECHR’s respect for the diversity of nations within the Council of Europe
and the autonomy of their national authorities and regulations. With respect to Article 8
(2), the ECtHR has justified this deferential approach and clarified the boundaries of its
judicial role in the following way:

[I]n deciding what is necessary for achieving one of the aims mentioned in Article 8 at para-
graph 2 of the Convention, a margin of appreciation must be left to the national authorities,
who are in principle better placed than an international court to evaluate local needs and
conditions. While it is for the national authorities to make the initial assessment of necessity,
the final evaluation as to whether the justification given by the State is relevant and sufficient
remains subject to review by the Court.61

Within the boundaries described in this statement, the margin of appreciation
encourages the ECtHR to consider whether the state, in committing a breach of the
ECHR, struck a fair balance between the competing interests of the individual and of
the community as a whole.62 The interests of the community as a whole may involve
an economic activity that supports the local economy, the building of infrastructure
and creation of jobs.63 Referring to an example used earlier, in Hatton v United
Kingdom,64 the ECtHR weighed up the economic benefit of building an international
airport against the excessive noise that would interfere with the complainant’s rights
under Article 8 of the ECHR.65 In cases involving environmental issues such as
Hatton v United Kingdom,66 the state is typically allowed a wide margin of appreciation
and extensive discretion to choose between different ways and means of meeting its obli-
gations.67 Nonetheless, if it does not follow procedural requirements or its own substan-
tive environmental laws, the state will not be granted the same broad discretion to
interfere with the right that it might otherwise have, despite having the same legitimate
justification for the environmental harm.68

The ECtHR has handed down a number of other decisions illustrating that the margin
of appreciation will generally not excuse a State’s failure to comply with or enforce com-
pliance by private actors with its own substantive environmental laws.69 In Fadayeva v
Russia,70 the ECtHR found in favour of the applicant where the state failed to comply
with domestic statutory regulations established for the purpose of protecting the
health of individuals exposed to industrial pollution from industrial facilities, despite
being afforded a wide margin of appreciation to strike a balance between the interests
of the community and the applicant. Similarly, the ECtHR in Dzemyuk v Ukraine
found the State in breach of Article 8 of the ECHR, where it failed to abide by a domestic
court order to close a cemetery built too close in proximity to a residential water source,
which was contaminated with E. coli bacteria as a result.71 It is also worth noting here that
although the cases discussed in this article generally involve serious health risks to appli-
cants as a result of the environmental harm, negative health effects do not necessarily
need to be established for a State to have breached Article 8 of the ECHR. The ECtHR
has confirmed that ‘severe environmental pollution may affect individuals’ well-being
and prevent them from enjoying their homes in such a way as to affect their private
and family life adversely, without, however, seriously endangering their health’.72
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Further, as the ECHR applies vertically, applicants cannot directly challenge the
actions of private actors. However, applicants frequently make powerful indirect
claims against private actors through complaints against the State, based on the argument
that the State has failed to properly regulate the actions of private actors or enforce their
compliance with procedural and substantive laws. This is particularly important in the
area of environmental protection where most environmental harm is caused by private
actors.

As such, the key features of the European framework are that its rights, which are
heavily individualist, are not static and are being creatively interpreted to incorporate
environmental dimensions. Nevertheless, these rights are liable to encumbrance by the
state if the interference is legal, proportionate to, and necessary for, a legitimate need.

2.2. Case study: Dubetska

Having set out some of the fundamental principles underlying the ECtHR’s approach to
human rights breaches involving environmental dimensions, we now turn to the case of
Dubetska. This 2012 judgment demonstrates how poor environmental conditions can be
viewed as an unlawful interference with an individual’s human rights, in this case the
right to respect for private and family life, home and correspondence embodied in
ECHR Article 8, and highlights to some extent the ECtHR’s use of the ‘margin of appreci-
ation doctrine’. The case originated in an application against Ukraine lodged under
ECHR Article 34 by 11 Ukrainian nationals residing in a village located near two
State-owned industrial facilities and inside the buffer zone of a 60-metre spoil heap in
the Chervonograd coal-mining basin.73 They alleged that Ukrainian Government auth-
orities failed to protect their private and family life from excessive pollution generated by
these facilities.74

As a preliminary matter, the Court dismissed the State’s argument that the case was
not admissible on account of being ‘manifestly ill-founded’ since their resettlement
claim was already rejected in domestic proceedings.75 The Court affirmed that although
the Court cannot substitute its own judgment for that of the national courts, it could
review the reasoning adduced by domestic judicial authorities from the point of view
of the ECHR.76 The Court also dismissed the Government’s argument that the applicants
had not exhausted available domestic remedies,77 on the basis that the remaining dom-
estic remedies available were not likely to be awarded to the applicants or they were
inadequate.78 As such, the Court declared the application admissible.79

The ECtHR then applied ECHR Article 8 in two stages: (1) whether the Govern-
ment’s responsibility was engaged; and (2) whether the Government struck a fair
balance between the applicants’ interests and those of the community in addressing
the environmental issues.80 First, the applicants argued that they suffered from
serious State interference with their rights under Article 8, due to the industrial pol-
lution emanating from the State owned mine, factory and spoil heaps, as well as the
State’s failure to comply with its obligation to regulate hazardous industrial activity.81

While the Government did not dispute its responsibilities under the ECHR to
address environmental risks associated with the industrial operations, it contested on
several grounds that the applicants had suffered damage from the pollution sufficient
to attract State responsibility.82
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In its judgment, the ECtHR emphasised that ECHR Article 8 is engaged only if the
detriment suffered is not negligible in comparison to the environmental hazards inherent
in every modern city.83 The environmental hazard must attain a level of severity resulting
in significant impairment of the applicants’ ability to enjoy their home, private or family
life.84 Although it was impossible to establish quantifiable harm to the applicants’ health,
pollution in the area was clearly in excess of the applicable safety standards, which
exposed the applicants to elevated health risks.85 The ECtHR reasoned that the operation
of the facilities contributed to environmental risks in the area for many years to an extent
that was ‘not at all negligible’.86 Accordingly, it determined that a ‘strong enough link
between the pollutant emissions and the State’ was established to enliven the Govern-
ment’s responsibility under ECHR Article 8.87

Second, the applicants submitted that the Government failed to strike a fair balance
between their interests and those of the community in addressing their environmental
concerns.88 In particular, the Government failed to mitigate pollution levels to a safe
standard or to resettle the applicants to a safe area.89 In rebuttal, the Government con-
tended it had done ‘everything in [its] power to ensure that people living near the
mine and factory…were least affected by them’.90 It argued that relevant monitoring
plans and legislative safety frameworks were put in place and the applicants had not
suffered damage from pollution such as to warrant their resettlement.91

The ECtHR emphasised that the Government must be allowed ‘a wide margin of
appreciation’ in meeting its obligations under the ECHR, reflecting the political sen-
sitivity and complexity of the area of environmental policy and regulation. Despite
providing the Ukrainian Government this wide berth, the ECtHR nonetheless
acknowledged that for more than 12 years it had failed to implement an effective sol-
ution to protect the applicants from environmental risks emanating from the factory
operation.92 It found that the Government failed to relocate the applicants or put in
place a functioning environmental risk policy, in addition to operating the mine and
factory in a manner non-compliant with domestic environmental regulations.93 In
essence, the serious environmental risks triggered a due diligence obligation on the
Ukrainian Government to enact legislative and administrative systems, as well as to
provide opportunities for the applicants (as affected individuals) to engage and
make representations in the decision-making processes which ultimately had a signifi-
cant effect on their daily lives. The State’s obligations in these respects were not
fulfilled. The Ukrainian Government was therefore found to be in breach of ECHR
Article 8.94

The applicants were awarded €32,000 and €33,000 (divided respectively by family) for
non-pecuniary damage, including physical suffering and psychological distress.95

However, their request for pecuniary damage in the amount of the purchase of their
houses was rejected on the basis that there was no causal link between the violation
and loss of market value of their houses.96

2.3. ACHPR

In 1978, the Chairman of the Group of Experts responsible for preparing the ACHPR,
Keba M’baye, described the difference between the European and African approaches
in the following way:
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[t]he European conception of human rights, that is to say, a set of principles whose essential
purpose is to be invoked by the individual against the group with which he is in conflict, is
not met with in traditional Africa. In Africa, the individual, completely taken over by the
archetype of the totem, the common ancestor or the protective genius, merges into the
group.97

This quote foreshadows the underlying conceptual differences between the ECHR and
ACHPR frameworks. Significantly, the African framework is underpinned by the
assumption that humans’ interest in the environment is shared and serves a purpose
beyond an individual’s realm of being. Again, this assumption is borne out strongly in
the regime’s approach to the two jurisprudential factors.

The Organization of African Unity, now the African Union (AU), adopted the
ACHPR on 27 June 1981. To date, every member of the African Union has ratified
the ACHPR, except for South Sudan.98 All rights contained in the ACHPR are of
immediate application and are viewed as interrelated and interdependent.99 State
parties may be held accountable for violations of the ACHPR by bringing complaints
to the ACommHPR or the African Court of Human and Peoples’ Rights (‘ACtHPR’).100

The ACHPR incorporates civil and political rights, economic, social and cultural
rights, and collective rights sometimes referred to as ‘group rights’ or ‘third generation
rights’,101 the latter of which is a problematic concept for some scholars.102 Significantly,
the ACHPR establishes a standalone right to a ‘general satisfactory environment favour-
able to [human] development’ under ACHPR Article 24. This provision is a collective
‘peoples’’ right with important economic, social and cultural connotations, particularly
for communities who directly rely on the environment and natural resources for their
physical and economic security.103 In stark contrast to ECHR Article 8, there is a
dearth of cases in which ACHPR Article 24 is interpreted and applied, such that there
is still little jurisprudence that can be drawn upon to ascertain the elements and
nuances of the right. However, Article 24 was comprehensively applied by the
ACommHPR in the decision of SERAC. This remains the most instructive decision of
the ACommHPR in relation to Article 24 to date.

Additionally, and similarly to the ECHR, States are the primary duty-bearers under
the ACHPR. However, the ACommHPR has established that corporate entities also
owe legal obligations towards rights holders, by virtue of Article 27 of the ACHPR,
which provides for the duties of individuals and their obligation to exercise rights
‘with due regard to the rights of others’.104 In the extractive industry, these include nega-
tive obligations broadly characterised by the principle to ‘do no harm’, as well as positive
obligations relating to stakeholder engagement and impact assessments.105 However, it is
doubtful these obligations are horizontally justiciable before the ACommHPR. At the
very least, complaints may seek to enforce corporate compliance with these obligations
through an action against the State for failing to regulate and enforce such compliance.

2.4. Case study: SERAC

In SERAC, the ACommHPR considered an actio popularis communication filed by two
non-government organisations (NGOs) on behalf of the Ogoni people in Nigeria. The
applicants alleged that the Nigerian military government was directly involved in oil pro-
duction in the Ogoni region through the Nigerian National Petroleum Company in
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consortium with Shell Petroleum Development Corporation (‘NNPC Shell Consor-
tium’).106 Their activities allegedly caused severe contamination of the region’s water,
soil and air, resulting in environmental degradation and serious health impacts
amongst the Ogoni people. The Government was also alleged to have prevented indepen-
dent environmental monitoring, executed Ogoni leaders and destroyed several Ogoni vil-
lages.107 As such, the communication alleged violations of the Ogoni peoples’ rights to:
enjoy Charter-guaranteed rights without discrimination, life, property, health, housing,
food, freely dispose of their wealth and natural resources, and a general satisfactory
environment favourable to their development.108 This section focuses on those aspects
of decision relating to ACHPR Article 24 and the right to health found in Article 16.

With respect to admissibility, ACHPR Article 56 sets out conditions governing the
admissibility of communications received by the ACommHPR. The SERAC case was
deemed admissible primarily on the basis that redress against the Government could
not be sought domestically.109 The ACommHPR also considered in some detail
whether local remedies were exhausted.110 This issue was resolved in favour of the Com-
plainants, on the basis that no adequate domestic remedies actually existed.111 At the
time the complaint was submitted, the then-government of Nigeria had ousted the jur-
isdiction of the courts in respect of allegations of human rights breaches by the govern-
ment.112 The ACommHPR also brought the complaint to the attention of the
Respondent on several occasions.113 However, as the only response received from the
Government was a Note Verbale admitting to the gravamen of the complaints, the
ACommHPR accepted all allegations uncontested.114

The ACommHPR elucidated an overarching framework to determine whether the
Government violated the rights of the Ogoni people.115 It required the Government to
uphold its obligations to respect, protect and fulfil the rights to health and a healthy
environment under ACHPR Articles 16 and 24.116 Applying the first aspect, the
ACommHPR asserted that governments ‘must not threaten the health and environment
of their citizens’ and must refrain from interfering with their free use of resources necess-
ary for their wellbeing.117 The ACommHPR determined that the Government breached
that duty by sending security forces to attack villages, destroying the environment and
consequently ‘violating the integrity’ of the Ogoni people.118

Applying the obligations to protect and fulfil, the ACommHPR determined that the
Nigerian Government had an obligation to ‘take reasonable and other measures to
prevent pollution and ecological degradation, to promote conservation, and to secure
an ecologically sustainable development and use of natural resources’.119 To comply
with this obligation, the Government was required to permit scientific monitoring of
threatened environments, undertake environmental and social impact studies and
provide affected communities with information with respect to the use of hazardous
materials.120 The ACommHPR found that the Nigerian Government failed to take
these necessary measures of care for the protection of the Ogoni people and region
from harm cause by the NNPC Shell Consortium (and their security forces).121 In par-
ticular, it failed to undertake the necessary impact assessments and environmental risk
studies in relation to the oil operations, and prevented independent experts from carry-
ing out these assessments.122 The ACommHPR also noted that the situation was exacer-
bated by the fact that Government security forces had attacked, burned and destroyed
several Ogoni villages and homes.123 Thus, the Nigerian Government was found to be
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in violation of ACHPR Articles 16 and 24, as well as all other rights alleged in the
communication.124

The ACommHPR appealed to the Government ‘to ensure protection of the environ-
ment, health and livelihood of the people of Ogoniland’ by taking certain measures.
These measures included ensuring impact assessments were conducted, guarantees
made as to the safe operation of any further oil development through independent over-
sight bodies and the provision of information on health and environmental risks.125

3. Assessing the frameworks through an application of the jurisprudential
indicators

As explored above, Article 8 of the ECHR exemplifies the fundamental individualism
observed by Keba M’baye, as the right champions each person’s individual interest in
maintaining his or her private and family life, home and correspondence. In contrast,
the collective right to a healthy environment in Article 24 of the ACHPR is concerned
with the aggregate interest of all beneficiaries of the right in protecting and promoting
a healthy environment. The two approaches result in very different applications of the
law, especially in relation to their environmental dimension.126 These differences are
highlighted in our application of the two jurisprudential factors: (1) the ability of com-
plainants with environmental claims to access justice under the relevant framework
(standing); and (2) if the complaint is heard, how the framework applies the substantive
right and to what extent that application delivers on environmental protection for: (a) the
sake of the environment, addressing ‘ecocentric’ environmental concerns; and (b) secur-
ing the best living conditions for the optimisation of the social and economic interests of
humans.

3.1. Access to justice (standing)

The rights and opportunities afforded to victims to seek redress and compensation in
court or some other adjudicatory body are an important facet of every human rights fra-
mework. Accordingly, the approaches of adjudicatory bodies like the ECtHR and
ACommHPR with respect to standing (locus standi), and therefore access to justice,
are indicative of the strength of their respective human rights framework to hold perpe-
trators of environmental harm accountable for their actions.

Under ECHR Article 34, the ECtHR may receive applications from any individual
‘claiming to be the victim of a violation’ by the state.127 In Dubetska, 11 Ukrainians
were able to lodge the application on the basis that each individual allegedly suffered a
violation of their ECHR Article 8 right.128 Although the applicants, in this case, were
able to overcome the threshold test, the rule reflects a significant restriction on who
can access the ECtHR. This is because the ‘victim’ requirement demands that each appli-
cant must be ‘personally affected’ by an alleged violation of an ECHR right.129 In effect,
this requirement prevents public interest claims.130

Environmental degradation and pollution have far reaching impacts that affect entire
communities, and can continue to have negative impacts well into the future.131 The
ECHR’s individualist approach to standing severely limits the potential for cases con-
cerning environmental degradation to be brought under the ECHR.132 It does not
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prevent cases like Dubetska, in which the environmental harm directly interferes with an
individual’s right. However, as confirmed in Kyrtatos v Greece,133 the crucial element
which must be present in determining whether environmental pollution has adversely
affected a person’s rights safeguarded by the ECHR, particularly Article 8(1), is the exist-
ence of a harmful effect on that person’s private or family sphere and ‘not simply the
general deterioration of the environment’.134 Thus, cases will be thwarted if they
concern the ‘diffused effects’ of environmental degradation on communities as a whole
or where a causal link between the environmental degradation and damage suffered by
a specific individual is more difficult to establish.135 Underpinning this approach is the
anthropocentric notion that environmental degradation is not relevant until it directly
impacts upon an individual’s right as existing under the ECHR.136 This highlights a
clear disconnection between the ECHR’s human rights framework and the realities of
environmental harm, which is a fundamental factor undermining the ECHR framework’s
capacity to support environmental claims.137

Ultimately, the ECHR’s restrictive approach to standing is a significant limitation on
its effectiveness to address general environmental impacts. However, the approach does
not render the ECHR framework and environmental protection incompatible. The
ECHR still empowers the individuals most directly affected by environmental degra-
dation to pursue claims alleging a breach of a human right with an environmental dimen-
sion. The Dubetska case has certainly contributed to this empowerment by requiring the
State to comply with certain due diligence obligations in respect to the activities of private
actors, even in relation to environmental risks (albeit particularly serious ones) that have
not necessarily materialised into a specific harm. In any case, if the standing requirements
under the ECHR were to be broadened to allow public interest claims, the ECHR would
also need to recognise a public interest in the environment and holding states accounta-
ble for their duty to protect and preserve the environment as a pre-condition to the
enjoyment of human rights.138 This would potentially disrupt the fabric of the ECHR fra-
mework, given its intrinsic focus on individual civil and political rights.

By comparison, the ACommHPR receives actio popularis communications.139 Unlike
ECHR Article 34, the ACHPR does not impose a ‘victim’ requirement, so applicants need
not show their rights are directly affected by the alleged violation.140 Applicants also need
not be citizens of a country that is a state party to the ACHPR, which permits the invol-
vement of international NGO in matters before the ACommHPR.141 In SERAC, this
broad approach to standing allowed a Nigerian NGO, the Social and Economic Rights
Action Center, and an American NGO, the Centre for Human Rights, to file the com-
munication on behalf of the Ogoni people.142 Indeed, the rights of the Ogoni people
as individuals were clearly infringed by the Government.143 However, the ACHPR’s
broad approach recognises the relationship between the interests of the Ogoni commu-
nity as a whole and the environment.144 It better reflects the reality that environmental
degradation does not affect the individual in isolation; rather the effects of environmental
harm are felt across communities.145 The existence of a dedicated environmental right in
Article 24, therefore, serves to increase access to justice in two separate, though related,
ways. The nature of Article 24 as a broadly defined, collective, environmental right
extends the range of cases in which it may be implicated, because it enables claims to
be based on generally harmful environmental activities without a requirement that
such activities translate into specific impacts for identifiable individuals. This broad
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scope is then further facilitated by the ACommHPR’s actio popularis approach, which
allows both individuals and groups to have standing, including persons not directly
affected by the activities.

In addition, this broad standing approach serves two other important purposes with
respect to mitigating the inherent power imbalance between individuals and govern-
ments in countries that have a poor history of abiding by the rule of law.146 First, the
economic interests of states are often the strongest drivers of the kinds of industrial
activities that cause the greatest harm to environments. The highly destructive oil oper-
ations of Shell in Ogoniland are a poignant example of this phenomenon, as the Nigerian
Government condoned these activities for many years despite their significant impacts
on the Ogoni people.147 In these political climates, individuals inevitably face significant
barriers in the course of attempting to garner the support of the judiciary to recognise the
validity of their claims, as it goes against the will of their authoritarian government.148

The ACHPR’s broad standing approach goes some way to mitigating this power imbal-
ance, because communities as a whole can be in a stronger position than individuals to
argue that the widespread environmental harm and human rights violations suffered by
the group should outweigh the economic benefit derived by the state from those harmful
activities.149 The driving force behind the power of the group to hold governments
accountable for their violation of human rights through environmental destruction in
Africa is political in nature. Groups are often better placed to garner attention and encou-
rage public pressure on legal systems to uphold the rule of law in certain jurisdictions
where communal rights receive ‘apparent superiority’ over individual rights.150 Along
these lines, Okoye has argued that an important mechanism to improving the enforce-
ment of human rights in Africa is ensuring that communal interests serve ‘as a launching
pad for the enjoyment and enforcement of individual human rights’.151

Second, the allowance of actio popularis communications to be submitted to the
ACommHPR also accounts for the reality that environmental harm tends to dispropor-
tionately affect poorer communities in developing nations, often because of their reliance
on the environment for subsistence and survival and their reduced economic capacity to
cope with such harm.152 The absence of environmental justice is compounded by the fact
that poorer communities in authoritarian states face seemingly impenetrable barriers in
accessing legal mechanisms for holding their State accountable for their environmental
damage or failure to stop that of private actors. The capacity for NGOs and other advo-
cacy groups to submit communications to the ACommHPR therefore serves an impor-
tant role in increasing access to justice for disenfranchised individuals and communities,
and ultimately improves the rule of law. As demonstrated in SERAC, the case was
brought by applicant NGOs, who were in a privileged position to initiate the case as a
public interest claim, supported by their resources and advocacy experience in the
field of human rights and the environment.153 Both NGOs are highly involved in the
research and advocacy of economic and social rights, as well as drawing international
attention to the need for greater accountability of the government who infringe upon
these rights. Accordingly, NGOs are well placed through their political activism to gen-
erate mass media attention on the destruction of environments relied on by commu-
nities, such as that in Ogoniland. The ACommHPR has indeed recognised the
importance of media in drawing attention to human rights violations, even taking the
view that applicants may rely to some extent on media reports in their communication,
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as long as it is not exclusively based on such reports and that the reports are critically
analysed for their reliability.154 Therefore, the ACHPR’s broad standing facilitates
access by communities to the ACommHPR, which in turn promotes the protection of
human rights and the environment.155 The extent to which those rights are actually
realised and enforced by the ACommHPR is considered below.

3.2. The regimes’ ability to deliver on environmental protection

The field of human rights is, unsurprisingly, focussed on humans and ‘the rights that flow
from being human’.156 Naturally, human rights texts are characterised by inherent
anthropocentrism.157 This can clearly be seen in the ECHR approach, where environ-
mental protection is viewed as a precondition for the enjoyment of the rights enshrined
in the ECHR. The inherent anthropocentrism of ACHPR Article 24 is less obvious at first
glance, but nonetheless permeates the right, which guarantees a ‘general satisfactory
environment favourable to [peoples’] development’ (authors’ emphasis). The implication
of this is that the satisfactoriness of the environment is judged by reference to how well it
serves human development.158 This approach would be heavily criticised by the deep
ecology and earth jurisprudence movements for example, because it makes the protection
of the environment and its ecosystems contingent on establishing a human interest.159

However, putting theoretical debates aside and employing a practical lens, we seek to
answer the following questions: does the anthropocentricism of human rights prevent
it from promoting environmental protection at all? Assuming human rights can be
put to use for environmental protection, to what extent does the relevant framework
deliver on environmental protection for both the sake of the environment and in secur-
ing the best living conditions for the social and economic interests of humans?

The outcome in Dubetska was very positive from a human rights perspective.160 The
ECtHR’s recognition of the relationship between a healthy environment and ECHR
Article 8 provided scope for the applicants to establish a violation by the Ukrainian Gov-
ernment in account of its failure to regulate environmental hazards. This interpretation
of the individualist and anthropocentric right gave rise to a kind of ‘spill-over effect’ of
protecting the environment.161 Specifically, the ‘spill-over effect’ was that the Govern-
ment was held accountable for failing to regulate the industrial pollution emanating
from its mining facilities to the extent it infringed the applicants’ right to family and
private life. To this end, there is indeed a clear benefit of pursuing environmental protec-
tion through the lens of Article 8 of the ECHR, as it focuses the ECtHR’s attention on the
detriment caused to a defined human rights value from uncontrolled environmental
harm.162 In Dubetska for example, this approach provided scope for the ECtHR to
balance respect for the ECHR rights, economic development and the environment to
some extent, while at the same time avoiding the need to define ambiguous terms
such as ‘healthy’ or ‘decent environment’ (e.g. in Article 24 of the ACHPR).163 The
ECHR approach, therefore, provides the ECtHR with the benefit of some certainty in
this respect. Further, the ECtHR noted that the extent to which the affected individuals
could contribute to the decision-making process was relevant to its assessment.164

Although the ECtHR did not expand or apply this observation, this represents an impor-
tant step towards empowering individuals to influence the government’s balancing of
economic, social and environmental interests, which in turn, reinforces the rule of
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law.165 In this vein, the framework arguably delivers to some extent on environmental
protection in terms of securing the best living conditions the social and economic con-
ditions of humans.

Cenevska contends that judicial creativity of this kind demonstrates that the ECtHR is
‘forging a rights-oriented approach to the field of environmental protection’.166 However,
this is an assumption not supported by the outcome of Dubetska. The ECtHR noted that
mining activities were of major environmental concern for the region, including soil pol-
lution 10 times the statutorily permissible concentration and 5.2-fold in excess of dust
concentration in ambient air.167 Yet, the ECtHR’s focus was directed entirely to the Gov-
ernment’s failure to remove the applicants from the industrial pollution, rather than the
mitigation and regulation of the pollution itself.168 The industrial pollution also had to
reach a high level of severity before action could be taken, at which point the damage
could be irreversible.169 It is therefore impossible to characterise this case as applying
a rights-oriented approach to the protection of the Chervonograd environment.170 The
ECtHR did not refer to environmental health as being of value to the community per
se, but instead only as a ‘criterion’ to measure the adverse impact on the applicants’
private and family life.171 Thus, while Dubetska yielded some limited practical benefits
for the environment, ultimately it shows that the ECHR’s individualist and anthropo-
centric approach severely limits its contribution to environmental protection.172

Further, as demonstrated by the ECtHR’s lack of concern for mitigating the destruc-
tive effects of the coal mining activities on Chervonograd, the existing interpretation of
EHCR Article 8 does not cover violations of elements of the environment (such as bio-
diversity) that are not straightforwardly linked to the quality of human lives.173 This
limitation is also exemplified in other ECtHR cases including Kyrtatos v Greece, in
which the ECtHR held that, neither interferences with an important natural habitat
for various protected animal species adjacent to the applicants’ residence nor other dis-
turbances from a neighbourhood (both arising as a result of urban development)
sufficiently impacted the applicants’ private and family life for purposes of a violation
of Article 8.174 The issue with this approach is that, despite the fact that the ECtHR
has invested the ECHR with greater environmental relevance, the health of the environ-
ment is still not recognised as having an intrinsic public interest under the ECHR. As
such, not having the status of a right means that it can easily be trumped by other
values possessing that status, such as economic development achieved through environ-
mental destructive industrial activities.175 Admittedly there have been cases where
environmental protection was used as an argument to defeat a human rights claim,
but these outcomes are very rare.176 For environmental protection to be served to a
greater extent by the ECHR, this shortcoming will need to be addressed to ensure that
the health of the environment receives adequate weight in the ECtHR’s balance of
public interests.177

Conversely, SERAC illustrates a more expansive approach. From the outset, the
ACommHPR recognised the ‘importance of a clean and safe environment that is
closely linked to economic and social rights in so far as the environment affects the
quality of life and safety of the individual’.178 Then, by linking the right to health and
the environmental right, the ACommHPR was able to impose a broad range of obli-
gations on the Nigerian Government in relation to the ‘prevent[ion] of pollution and eco-
logical degradation’.179 As discussed above, these included obligations to respect, protect
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and fulfil the rights of the Ogoni people under the ACHPR.180 The ACommHPR’s articu-
lation of these obligations enabled it to justify the imposition of extensive positive obli-
gations on the Government ‘prevent pollution and ecological degradation, to promote
conservation, and to secure an ecologically sustainable development and use of natural
resources’ in the course of conducting its mining activities or those of private
actors.181 The duty to prevent is particularly significant in that it places a clear obligation
on the State to closely monitor and regulate the activities of private actors, and to enforce
their compliance with statutory duties and procedural obligations, given that private
actors (such as the Shell Consortium) perpetrate most occurrences of environmental
harm. To this end, the ACommHPR’s communication contributes to the normative
development of the right to a general satisfactory environment favourable to human
development. Further, the communication shows that the merits of Article 24 lie primar-
ily with its encompassing of several measures amounting to procedural safeguards, which
Boyle suggests ‘is the most important contribution existing human rights law has to offer
with regard to environmental protection and sustainable development’.182 Applying the
right through the imposition of procedural safeguards (and the enforcement of private
actors’ compliance with these safeguards) gives far greater practicality and utility to
Article 24, echoing to some extent those found in the European framework and
ECHR, which emphasises procedural rights. For example, in the case of SERAC, these
safeguards included the requirements to carry out impact assessments prior to major
industrial developments, providing information to ‘communities exposed to hazardous
materials’ and providing meaningful opportunities for community members to partici-
pate in the decision-making process.183

Moreover, the ACommHPR made recommendations requiring the Nigerian Govern-
ment to take the necessary steps to ensure their future compliance with these core obli-
gations, which included:

ordering or at least permitting independent scientific monitoring of threatened environ-
ments, requiring and publicising environmental and social impact studies prior to any
major industrial development, undertaking appropriate monitoring and providing infor-
mation to those communities exposed to hazardous materials and activities and providing
meaningful opportunities for individuals to be heard and to participate in the development
decisions affecting their communities.184

In theory, these measures serve to protect the environment and human rights in a
mutually enforcing manner. Linking back to the capabilities approach enabling individ-
uals to live what they believe to be a dignified human existence, the minimum standard
for compliance would need to be set very high given the Ogoni peoples’ substantial
reliance on a healthy environment for their physical and economic security.185

However, these recommendations were brief and framed in vague terms, such that
they represented aspirational targets rather than immediate demands. Further, the Com-
mission’s emphasis on procedural rather than substantive standards leaves open the
possibility that a State will be able to cause serious environmental damage provided
that appropriate procedural rules are followed.

Notably, the ACommHPR built upon its decision in SERAC to publish the ‘State
Reporting Guidelines and Principles on Articles 21 And 24 of the African Charter Relat-
ing to Extractive Industries, Human Rights and the Environment’ (‘State Reporting
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Guidelines and Principles’) to set out the content of the Article 24 right in more detail.186

For example, the ACommHPR stated that the right requires that appropriate environ-
mental risk-assessments are undertaken prior to industrial development, waste disposal
systems must be implemented, affected persons must have access to timely information,
be consulted adequately and inclusively, and for people residing in areas affected by
extractive activities, protective measures must be provided.187 Further, people are entitled
to full, adequate and effective compensation for the consequences of environmental
damage arising from industrial activities (including for material loss, disruptions to live-
lihood, loss of opportunity, etc.), as well as measures necessary for the cleaning up and
restoration of the affected environment. Finally, people are entitled to the right to justice.
However, unfortunately, despite the ACommHPR’s clarification of the above issues,
there remains a clear dearth of cases seeking to enforce State and corporate compliance
with these obligations and principles.

The ACommHPR is characterised as a quasi-judicial body, which cannot make legally
binding decisions or enforce state compliance with its decisions.188 Thus, the
ACommHPR’s SERAC decision and State Reporting Guidelines and Principles are not
powerful from a legal standpoint. This is underscored by a broader concern articulated
by some scholars who view the utility of the African human rights framework with scep-
ticism, in light of the economic, political and social challenges currently facing many
African states.189 Certainly, the lack of cases subsequent to SERAC based on ACHPR
Article 24, even with the clarifications brought by the State Reporting Guidelines and
Principles, seems to indicate that this framework is not viewed as a useful means of
seeking protection of environmental human rights in Africa. The ACtHPR has the poten-
tial to mitigate these unenforceability issues.190 It complements the ACommHPR’s pro-
tective mandate; if a state fails to comply with the ACommHPR’s recommendations, the
case may be referred to the ACtHPR for a binding and enforceable decision on the
matter.191 However, whether or not the ACtHPR will actually achieve these ends in prac-
tice remains to be seen.

Ultimately, the generality with which the right was applied in the Communication and
the fact that few subsequent cases have properly invoked the right foreshadow a signifi-
cant criticism of Article 24, being that it is extremely ill-defined. It is impossible to ignore
the fact that the purpose and corresponding obligations of the right are highly ambigu-
ous. They also fail to incorporate precise and enforceable standards. In turn, this lack of
specificity severely undermines the capacity of the right to gain respect and strength as
worthy of protection against the economically beneficial industrial activities that fre-
quently breach it.

Going a step further, it is difficult to say whether this lack of specificity will improve
with time; certainly the right does not appear to have improved to date in any case.192 A
possible factor, which significantly disrupts the moral weight of Article 24, is that there is
an undeniable conflict as to whether a human right to a satisfactory environment is sup-
ported by an independent theoretical rationale, sufficient to justify its ultimate recog-
nition as a human right in the first instance.193 Pursuant to human rights theories of
longstanding, rights are those things that are essential to human dignity, autonomy or
well-being.194 These rights must be independently justifiable, and not merely instrumen-
tal to the fulfilment of other rights, such as the right to health or an adequate standard of
living.195 Applying these latter principles, it is difficult to construct a standalone human
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right to satisfactory environment as being essential to our fundamental human dignity
without conceding it to be something that facilitates the enjoyment of other basic
human rights.196 This is clearly evident in Article 24, which explicitly characterises
and qualifies the right to a satisfactory environment as being one which is ‘favourable
to human development’. Evidently, whilst a satisfactory and healthy environment as
expressed in Article 24 indisputably contributes to a number of important human
rights within the ACHPR, this contribution alone is arguably insufficient to justify the
recognition of a new right. In turn, this bears on the moral strength of the right and
likely reduces the impetus of states and courts to uphold it against other rights or legal
entitlements.197 Lacking theoretical support in human rights theory or ‘normative pre-
cision’, Article 24 therefore offers little practical benefit in securing significant environ-
mental protection for either human development or the sake of the environment. At this
stage in the ACHPR’s history, it appears that Article 24 is largely a symbolic statement of
aspiration.198

4. Conclusion

At the beginning of this article, we described a popular legal frame through which
environmental issues are increasingly being viewed, being that environmental protection
is a necessary pre-condition to the ultimate goal of enjoying our human rights. Certainly
this statement holds true, but what our analysis highlights is that we need to be mindful
of the limits of this legal frame in trying to achieve environmental protection. The frame
is premised on the assumption that humans are the ultimate beneficiaries of environ-
mental protection and by extension, the ultimate aim of environmental protection is pro-
tecting the rights and interests of humans, rather than the intrinsic value of the
environment itself.199 This proposition is certainly pervasive in human rights law, includ-
ing the ECHR and the ACHPR, a fact which is unsurprising given the intrinsic anthro-
pocentrism of human rights. However, both legal regimes have engaged to some extent
with environmental human rights cases, so it is reasonable to examine the extent to which
they are capable of delivering more ecocentric outcomes. As our analysis has shown,
however, the European and African human rights frameworks, are largely ill-equipped
to coherently and consistently deliver a demonstrable benefit for the protection of the
environment more broadly.

The European framework, encompassed in the ECHR and the ECtHR’s jurisprudence,
is heavily underscored by individualism, which ignores the important collective relation-
ships humans have with the environment and the realities of environmental harm. As
illustrated in the Dubetska decision, the ECHR’s restrictive approach to standing severely
limits the effectiveness of the framework to address general environmental harm.
Although the application of Article 8 sometimes gives rise to a kind of ‘spill-over
effect’ of environmental protection, ultimately the environment is not applied in practice
as being of value to the community per se, but instead only as a criterion to measure the
adverse impact on a person’s private and family life. In contrast, Article 24 of the
ACHPR, framed as a collective ‘peoples’ right’ with important social connotations,
acknowledges the joint communal interest humans share in a healthy environment.
Article 24 therefore offers greater potential for communities to collectively advocate
for their interests in relation to large-scale environmental threats causing diffused and
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long-term harm, such as climate change. However, as demonstrated in SERAC and the
lack of subsequent cases following it based on Article 24, the right wields very little
power on both a normative and a practical level, which severely limits its capacity to
achieve its aims in securing a healthy environment favourable to human development.

Instead, when governments are legislating to address environmental challenges, there
needs to be a greater emphasis on the intrinsic value of the environment alongside
human rights objectives, rather than expecting that a human rights approach, even
one which is framed in terms of a right to a healthy environment, will achieve satisfactory
environmental protection. In addition, there needs to be appropriate and accessible legal
mechanisms available to individuals and communities to advocate for remedial action in
relation to environmentally pollutive and destructive activities and omissions, such that
litigants do not need to rely on regional human rights forums where environmental
issues are at stake. These mechanisms ought to include adequate pathways for collective
action, in addition to individual action, as group claims are generally better suited to
addressing collectively experienced environmental harms, such as (but not limited to)
climate change, biodiversity loss, deforestation and pollution. Arguably, this would
better achieve the kind of healthy and ecologically sustainable environment contem-
plated by Judge Weeramantry as being of such importance to fundamental human rights.
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