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ABSTRACT KEYWORDS

The Antarctic Treaty System provides the corpus of law that Antarctica; Southern Ocean;
governs the obligations of its Parties to protect and conserve the ~ conservation; Antarctic
Antarctic environment. The System consists principally of the  Treaty; CCAMLR; Antarctic
Antarctic Treaty (the Treaty), the Convention on the Conservation g??ﬁyiﬁiﬂ% tca(irg:‘;gcegon
of Antarctic Marine Living Resources (CAMLR Convention), and

the Protocol on Environmental Protection to the Antarctic Treaty

(Environmental Protocol). The Antarctic Treaty establishes the

Antarctic Treaty Consultative Meeting - the body that makes

decisions under the provisions of the Treaty and Environmental

Protocol. The CAMLR Convention establishes the Commission for

the Conservation of Antarctic Marine Living Resources (CCAMLR)

— its decision-making body. Together, these two international

bodies are responsible for the modern-day conservation and

environmental management regimes for Antarctica and the

Southern Ocean. This paper looks at the scope of law developed

under the Antarctic Treaty System and its evolution; and at the

interaction between the different components of the Antarctic

Treaty System. The paper also forecasts some of the future

challenges to conservation and environmental protection in

Antarctica and the Southern Ocean.

Introduction

Management of the human presence in the Antarctic region emerged from an era of sig-
nificant international scientific cooperation within the tense back drop of the Cold War
and the proliferation of armaments elsewhere around the globe. Concurrently, the Ant-
arctic region had experienced a rapid expansion of whaling and the near extirpation of
the great whales, following the decimation of seals in the previous century.

The Antarctic Treaty System was consolidated in a spirit of maintaining cooperation
and harmony in the region, with science at its base, and restoring and conserving ecosys-
tems in the harshest region of the globe.

This paper describes the aims and scope of law that has developed as a consequence of
the Antarctic Treaty, with primary emphases on science, conservation and environ-
mental protection. The paper also examines the relationships between the different
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instruments that to give effect to the Antarctic Treaty System (ATS) as a whole. In con-
clusion, the paper forecasts some of the future challenges to conservation and environ-
mental protection in Antarctica and the Southern Ocean.'

The Antarctic Treaty System and the evolution of law relating to environmental
protection and conservation

The Antarctic Treaty System (ATS) comprises the legal instruments and decisions made
since the beginnings of the negotiation of the Antarctic Treaty in the late 1950s. The Ant-
arctic Treaty has produced directly, through the decisions of Antarctic Treaty Consulta-
tive Meetings (ATCM), a body of international law that governs the obligations of Parties
to the Antarctic Treaty. The ATCM has also gone on to produce the set of related inter-
national agreements that, combined, are referred to as the Antarctic Treaty System.

The Antarctic Treaty system consists of the Treaty; the Convention for the Conservation
of Antarctic Seals (CCAS, or the Seals Convention, which is moribund [CCAS 1972]); the
Convention on the Conservation of Antarctic Marine Living Resources (CAMLR Conven-
tion [CCAMLR 1980b]); the Convention on the Regulation of Antarctic Mineral Resource
Activities (CRAMRA, which never came into force [CRAMRA 1988]); the Protocol on
Environmental Protection to the Antarctic Treaty (Environmental Protocol [1991]); and
the decisions and measures made under all of these instruments.

Antarctic Treaty

The Antarctic Treaty (1959) was signed in December 1959 and came into force in 1961.
The Treaty establishes the international framework for peace, cooperation, and scientific
investigation in all that region of the globe below 60° South (Figure 1).

Decisions of the Antarctic Treaty Consultative Meeting are made, through consensus,
by Antarctic Treaty Consultative Parties.” The original 12 signatories to the Antarctic
Treaty were automatically designated as Consultative Parties. Other Parties to the Ant-
arctic Treaty are entitled to become Consultative Parties by demonstrating a substantial
interest in science in the Antarctic Treaty area. There are now 29 Consultative Parties
(and a further 24 countries that are signatories to the Antarctic Treaty).’

In 1964 the 3rd ATCM adopted the Agreed Measures for the Conservation of Antarctic
Fauna and Flora (ATCM 1964). These were the first set of comprehensive environmental
protection laws established under the Antarctic Treaty,* and they applied to the whole of
the Antarctic Treaty area. Article VI of the Measures applied restrictions on °... the
killing, wounding, capturing or molesting of any native mammal or native bird” in the
Treaty area. It also established the provision to designate ‘Specially Protected Species’.
Art. VII imposed restrictions on ‘harmful interference with Antarctic native mammals
and Birds; and art. IX imposed restrictions on the importation of non-native species
to the Antarctic Treaty area. Article VIII of the Agreed Measures provided for the
ATCM to designate ‘... areas of outstanding scientific interest ...’ as ‘Specially Protected
Areas’ ... ‘in order to preserve their unique natural ecological system’.

In 1977, Roberts (1977, 97) wrote ° ... although not yet formally approved by all the
governments concerned, [the Agreed Measures are] working effectively by voluntary
agreement’. The Agreed Measures legally entered into force in 1982. In 2011, the Ant-
arctic Treaty Consultative Meeting declared the Agreed Measures ‘no longer current’
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Figure 1. Antarctica. The Antarctic Treaty area is all that part of the globe below 60° South.

on the grounds that they had been superseded by the provisions of the Environmental
Protocol, which had been accepted by all Parties and entered into force (ATCM 2011).

It is of interest, given the negotiation of the Environmental Protocol (1991) two and
half decades after the Agreed Measures (ATCM 1964), that the preamble to the Measures
states that the Parties ‘Consider the Treaty Area as a Special Conservation Area’.

Convention for the Conservation of Antarctic Seals

The Convention for the Conservation of Antarctic Seals (Seals Convention) was nego-
tiated in 1972 in response to historic significant depletion of many seal stocks in the
Antarctic, some to near extinction. The Seals Convention entered into force in
1978. Its purpose was to prevent the redevelopment of unregulated sealing in the Ant-
arctic Treaty area (see Marchal 1989). The Seals Convention was pre-emptory, as no
commercial sealing was being undertaken in the Treaty area at the time it was
negotiated.
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The Seals Convention (CCAS 1972) covered © ... the seas south of 60° South Latitude

.. and applied to southern elephant seals, leopard seals, Weddell seals, crabeater seals,

Ross seals, and southern fur seals. Article VI of the Seals Convention provided that ‘[at]

any time after commercial sealing has begun a Contracting Party may propose ... that a

meeting of Contracting Parties be convened with a view to: (a) establishing ... an effective

system of control, including inspection, over the implementation of the provisions of this
Convention ... ".

Aside from a flurry of concern regarding the taking of 4,802 seals by the Soviet Union
in 1976-7 (Roberts 1977), no commercial or large-scale sealing has been conducted in the
Antarctic since the negotiation of Seals Convention.

The United Kingdom of Great Britain and Northern Ireland, as Depository for the
Convention for the Conservation of Antarctic Seals, provides reports to the Antarctic
Treaty Consultative Meeting on the operation of the convention (see, e.g. ATCM
2016, 175).

The ecology and conservation status of Antarctic seals have been considered from
time to time by the Scientific Committee of CCAMLR, paving the way for a separation
of responsibilities for seals within the ATS (CCAMLR 1999, para 4.91).

Convention on the Conservation of Antarctic Marine Living Resources

The Convention on the Conservation of Antarctic Marine Living Resources (CAMLR
Convention) was negotiated in the late 1970s and early 1980s in response to concern
among Antarctic Treaty Consultative Parties about the growing interest in the harvesting
of krill and the potential adverse impacts this may have on the Antarctic ecosystem and
the recovery of whales (Press, Hodgson-Johnston, and Constable 2019). The CAMLR
Convention (CCAMLR 1980b) covers the Antarctic Treaty area as well as areas to the
north of 60°S, including the Exclusive Economic Zones of some Parties to the Conven-
tion. The mapped boundaries of the CAMLR Convention area approximate the Antarctic
Polar Front (Figure 2).

Commonly misunderstood as a fisheries management agreement, the CAMLR Con-
vention establishes a comprehensive framework for the conservation of marine living
resources in the Southern Ocean, and the protection of the Antarctic marine ecosystem
(Press, Hodgson-Johnston, and Constable 2019). The purpose of the Convention
(CCAMLR 1980b), given in its Article II, “... is the conservation of Antarctic marine
living resources’. The Convention allows for the ‘rational use’ of marine living resources,
although the Convention does not define rational use. (Press, Hodgson-Johnston, and
Constable 2019) provide a detailed explanation of the relationship between ‘conservation’
and ‘rational use’ in the CAMLR Convention).

Article VII of the CAMLR Convention establishes the Commission for the Conserva-
tion of Antarctic Marine Living Resources (CCAMLR). Contracting Parties participating
in the 1980 meeting that adopted the CAMLR Convention automatically became
Members of CCAMLR (CCAMLR 1980a). Other acceding Parties are eligible to
become Members of the Commission ‘... during such time as that acceding party is
engaged in research or harvesting activities in relation the marine living resources to
which [the CAMLR Convention] applies’ (CCAMLR 1980b, art. IT 2 (b)). The European
Commission is also a Member of CCAMLR, by virtue of the Convention’s Art. VII 2. (c).
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Figure 2. The mapped boundaries of the area of the Convention for the Conservation of Antarctic
Marine Living Resources.

Members of the Commission are eligible to vote at Commission meetings, held
annually in Hobart, Australia. CCAMLR decisions, like those of the ATCM, are taken
by consensus of Members (CCAMLR 1980b, art. XII). Other signatories and Acceding
Parties to the Convention are entitled to attend Commission meetings as observers,
and to speak and provide information papers (see CCAMLR 2021). Other States and
organisation may, by invitation, attend Commission meetings (CCAMLR 2021).

The scope for conservation, protection of the environment and management by
CCAMLR of Antarctic marine living resources is prescribed in Articles II and IX of
the Convention (CCAMLR 1980b). Article II 3. provides that ‘any harvesting’ be con-
ducted with three ‘principles of conservation™:

(a) prevention of decrease in the size of any harvested population to levels below those
which ensure its stable recruitment. For this purpose its size should not be allowed to
fall below a level close to that which ensures the greatest net annual increment;

(b) maintenance of the ecological relationships between harvested, dependent and
related populations of Antarctic marine living resources and the restoration of
depleted populations to the levels defined in sub-paragraph (a) above; and

(c) prevention of changes or minimisation of the risk of changes in the marine ecosystem
which are not potentially reversible over two or three decades, taking into account the
state of available knowledge of the direct and indirect impact of harvesting, the effect
of the introduction of alien species, the effects of associated activities on the marine
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ecosystem and of the effects of environmental changes, with the aim of making possible
the sustained conservation of Antarctic marine living resources (CCAMLR 1980b, art. I
3).

Article IX of the CAMLR Convention provides the means by which the Commission
can carry out its mandate to conserve Antarctic marine living resources. These include
the Commission’s ability to:

(a) facilitate research into and comprehensive studies of Antarctic marine living
resources and of the Antarctic marine ecosystem;

(b) compile data on the status of and changes in population of Antarctic marine living
resources and on factors affecting the distribution, abundance and productivity of
harvested species and dependent or related species or populations; ...

(e) identify conservation needs and analyse the effectiveness of conservation measures;

(f) formulate, adopt and revise conservation measures on the basis of the best scientific
evidence available ... ;...

Article IX also provides that:

1. The conservation measures referred to in paragraph 1(f) above include the following:

(a) the designation of the quantity of any species which may be harvested in the area
to which this Convention applies;

(b) the designation of regions and sub-regions based on the distribution of popu-
lations of Antarctic marine living resources;

(c) the designation of the quantity which may be harvested from the populations of
regions and sub-regions;

(d) the designation of protected species;

(e) the designation of the size, age and, as appropriate, sex of species which may be
harvested;

(f) the designation of open and closed seasons for harvesting;

(g) the designation of the opening and closing of areas, regions or sub-regions for
purposes of scientific study or conservation, including special areas for protec-
tion and scientific study;

(h) regulation of the effort employed and methods of harvesting, including fishing
gear, with a view, inter alia, to avoiding undue concentration of harvesting in
any region or sub-region;

(i) the taking of such other conservation measures as the Commission considers
necessary for the fulfilment of the objective of this Convention, including
measures concerning the effects of harvesting and associated activities on com-
ponents of the marine ecosystem other than the harvested populations.

The CAMLR Convention, therefore, gives the Commission an explicit mandate to
make decisions about the conservation of Antarctic marine living resources and the pro-
tection of the Antarctic ecosystem, and also the ability to regulate harvesting and related
fishing activities in the Convention area. The report of the 2002 CCAMLR meeting states:
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‘The Commission agreed that its role as a conservation organisation with responsibility
for managing fisheries in the Southern Ocean gives it the attributes of an RFMO within
the context of the UN and its subsidiary bodies’ (CCAMLR 2002, para 15.2).

Since its first meeting in 1982 (CCAMLR 1982), CCAMLR has been at the forefront of
global marine conservation and fisheries management (Miller 2011; CCAMLR 2017).
CCAMLR was the first regional body to introduce precautionary catch limits for har-
vested species, and an ecosystem approach to the management of fisheries (Constable
et al. 2000). In order to combat trade in illegal, unregulated and unreported (IUU)
toothfish, CCAMLR, in1998, implemented a requirement for Parties’ vessels to have a
vessel monitoring system (VMS [CCAMLR 2015]); and, in 1999, CCAMLR introduced
a Catch Documentation Scheme (CDS [CCAMLR 2016a]). Subsequently CCAMLR
has adopted a suite of trade, and flag- port-state measures.’

At the time of writing this paper, CCAMLR had 69 extant legally binding Conserva-
tion Measures covering all aspects of fishing activities; research; incidental mortality of
seabirds and other species; environmental protection; and marine protected areas.
There were also 21 current non-binding ‘Resolutions’ covering compliance with
CCAMLR Conservation Measures, fishing, environmental protection and other aspects
of the Commission’s mandate® (see discussion below).

Convention on the Regulation of Antarctic Minerals Resource Activities

The Convention on the Regulation of Antarctic Minerals Resource Activities
(CRAMRA 1988) was negotiated during the 1980s as a pre-emptive move to
ensure that legally binding measures were in place should ever mining commence
in the Antarctic Treaty area. At the time of its negotiation no mining had been
undertaken or was occurring in the Antarctic. In 1972 the Antarctic Treaty Consulta-
tive Meeting adopted a Recommendation on Antarctic mineral exploration which
recognised that

... mineral exploration is likely to raise problems of an environmental nature and that the
Consultative Parties should assume responsibility for the protection of the environment
and the wise use of resources ... (ATCM 1972).

The Recommendation included the subject of ‘The Effects of Antarctic Mineral
Exploration’ on the agenda of the subsequent ATCM. At ATCM VIII, held in1975, the
ATCM adopted Recommendation VIII-14 which expressed concern that

... mineral resource exploration and exploitation could adversely affect the unique environ-
ment of the Antarctic and of other ecosystems dependent on the Antarctic environment ...
(ATCM 1975).

The Recommendation again included the issue on the agenda of the subsequent Antarc-
tic Treaty Consultative Meeting, while calling on the Scientific Committee for Antarctic
Research (SCAR) to provide advice on potential environmental impacts of mineral
exploration and mining in the Antarctic. SCAR provided a report to ATCM IX in
1977 from its Working Group of Specialists on Exploration and Exploitation of Antarctic
Minerals (ATCM 1977b).

Besides keeping open discussion on the impacts on the Antarctic environment of
potential mining operations, Recommendation ATCM IX-I (ATCM 1977a) contained
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a provision that declared a moratorium on mineral exploitation activities. Paragraph 8 of
the Recommendation called on Governments to:

... urge their nationals and other States to refrain from all exploration and exploitation of
Antarctic mineral resources while making progress towards the timely adoption of an
agreed regime concerning Antarctic mineral resource activities. They will thus endeavour
to ensure that, pending the timely adoption of agreed solutions pertaining to exploration
and exploitation of mineral resources, no activity shall be conducted to explore or exploit
such resources.

The X™ Antarctic Treaty Consultative Meeting in 1979 recognised * ... the necessity for
progress towards the timely adoption of an agreed regime concerning Antarctic mineral
resources’ (ATCM 1979). The meeting agreed that the Consultative Parties would meet,
in 1980, “ ... to consider a regime for Antarctic mineral resources in its ecological, politi-
cal, technological, legal and other aspects...” (ATCM 1979).

It is important to note that the 1979 decision of the Consultative Parties to commence
these discussions was not based on agreement that mineral exploitation in the Antarctic
Treaty area should be sanctioned. Paragraph 4 of Recommendation X-1(ATCM 1979)
not only refers to ... the possible impact of mineral resource activities on the Antarctic
environment ... , it also seeks to discuss ... whether mineral resource activities will be
acceptable ...”.” The Consultative Parties met, informally, in 1980.

Formal negotiations on a regime governing potential mineral exploration, exploita-
tion, and environmental protection began in 1982 following a decision of the XI"™ Ant-
arctic Treaty Consultative Meeting (ATCM 1981). This meeting agreed to establish a
Special Antarctic Treaty Consultative Meeting (SATCM):

(a) to elaborate a regime [on Antarctic mineral resources];

(b) to determine the form of the regime including the question as to whether an inter-
national instrument such as a convention is necessary;

(c) to establish a schedule for negotiations, using informal meetings and sessions of the
Special Consultative Meeting as appropriate; and

(d) to take any other steps that may be necessary to facilitate the conclusion of the
regime, including a decision as to the procedure for its adoption.

The Special Antarctic Treaty Consultative Meeting (SATCM IV) met on 12 occasions
between 1982 and 1988.° The Convention on the Regulation of Antarctic Mineral
Resource Activities was agreed at the final meeting of SATCM IV and was open for sig-
nature in November 1988.

Throughout the discussion of potential mineral exploitation in the Antarctic and the
negotiation of the Minerals Convention, concern about environmental protection and
the impacts of mining on Antarctic ecosystems was prominent — and repeatedly
expressed in decisions of the meetings of the Consultative parties.

The preamble to the Minerals Convention includes the following:

Noting the unique ecological, scientific and wilderness value of Antarctica and the impor-
tance of Antarctica to the global environment;

Recognising that Antarctic mineral resource activities could adversely affect the Antarctic
environment or dependent or associated ecosystems;
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Believing that the protection of the Antarctic environment and dependent and associated
ecosystems must be a basic consideration in decisions taken on possible Antarctic
mineral resource activities (CRAMRA 1988).

The ‘objects and purpose’ of the Minerals Convention (CRAMRA 1988), contained in
its Article 2, states that the convention is a means for, inter alia, ‘(a) assessing the possible
impact on the environment of Antarctic mineral resource activities ... . Article 2 section
3 goes on to require that:

In relation to Antarctic mineral resource activities, should they occur, the Parties
acknowledge the special responsibility of the Antarctic Treaty Consultative Parties
for the protection of the environment and the need to:

(a) protect the Antarctic environment and dependent and associated ecosystems;
(b) respect Antarctica’s significance for, and influence on, the global environment; ...
[and]

(c) respect Antarctica’s scientific value and aesthetic and wilderness qualities.

The Minerals Convention had provisions for ‘response actions and liability’ for
environmental damage (CRAMRA 1988, art. 8), including invoking strict liability for
‘damage to the Antarctic environment or dependent or associated ecosystems” and for
‘loss of or impairment to an established use, ... or loss of or impairment to an established
use of dependent or associated ecosystems ..., where ‘conservation’ is defined as an
established use (art. 15). Its Article 4 provided that:

1 No Antarctic mineral resource activity shall take place until it is judged, based upon
assessment of its possible impacts on the Antarctic environment and on dependent
and on associated ecosystems, that the activity in question would not cause:

a. significant adverse effects on air and water quality;

b. significant changes in atmospheric, terrestrial or marine environments;

c. significant changes in the distribution, abundance or productivity of popu-
lations of species of fauna or flora;

d. further jeopardy to endangered or threatened species or populations of such
species; or

e. degradation of, or substantial risk to, areas of special biological, scientific, his-
toric, aesthetic or wilderness significance.

2 No Antarctic mineral resource activity shall take place until it is judged, based upon
assessment of its possible impacts, that the activity in question would not cause signifi-
cant adverse effects on global or regional climate or weather patterns (CRAMRA 1988,
art. 4).

As history played out, the Convention on the Regulation of Antarctic Mineral
Resource Activities was abandoned, after being agreed, in favour of the negotiation of
a ‘comprehensive’ environmental agreement for the Antarctic (Jackson and Boyce
2011, 246-258).
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Protocol on environmental protection to the Antarctic Treaty

Following the abandonment of the Minerals Convention by Australia, France and others,
the XV™ Antarctic Treaty Meeting in Paris agreed to hold a Special Antarctic Treaty
Meeting in Paris in 1990 to ... discuss all proposals relating to the comprehensive pro-
tection of the Antarctic environment and its dependent and associated ecosystems’
(ATCM 1989).° SATCM XI was held over four sessions from that first meeting in
Paris to the final negotiation of the Protocol on Environmental Protection to the Antarc-
tic Treaty (Environmental Protocol) in Environmental in October 1991. The Protocol
was opened immediately for signature, for a period of 12 months. It came into force
in 1998 (Environmental Protocol 1991).

It was agreed at the Environmental meeting that, until the Protocol came into force,
the ‘... current constraints on Antarctic mineral resource activity should continue’
(SATCM 1991).

The objective of the Environmental Protocol (1991) is contained in its Article 2 which
states:

The Parties commit themselves to the comprehensive protection of the Antarctic environ-
ment and dependent and associated ecosystems and hereby designate Antarctica as a natural
reserve, devoted to peace and science. (Author’s emphasis added).

The Environmental Protocol is composed of its operative Articles and its Annexes. The
Annexes to the Protocol form an integral part of the Protocol (Environmental Protocol
1991, art. 9 1). The Annexes can be amended, and new Annexes agreed.

The Environmental Protocol (1991) contains specific environmental management
measures: Art. 3, ‘Environmental Principles’; Art. 8. ‘Environmental Impact Assessment’;
and Art. 15 ‘Emergency Response Action’. Article 7 of the Protocol provides an indefinite
prohibition on ‘mineral resource activities’ except for ‘scientific research’.

There are six Annexes to the Protocol covering ‘Environmental Impact Assessment’
(Annex I); ‘Conservation of Antarctic Fauna and Flora (Annex II); ‘Waste Disposal
and Waste Management’ (Annex III); ‘Prevention of Marine Pollution” (Annexe IV);
‘Area Protection and Management’ (Article V); and ‘Liability Arising from Environ-
mental emergencies’ (Article VI).1°

Committee for Environmental Protection
The Environmental Protocol (1991) established the Committee for Environmental Pro-
tection (CEP) whose function is to:

... provide advice and formulate recommendations to the Parties in connection with the
implementation of this Protocol, including the operation of its Annexes, for con-
sideration at Antarctic Treaty Consultative Meetings, and to perform such other
functions as may be referred to it by the Antarctic Treaty Consultative Meetings.
In particular, it shall provide advice on:

(a) the effectiveness of measures taken pursuant to this Protocol;

(b) the need to update, strengthen or otherwise improve such measures;

(c) the need for additional measures, including the need for additional Annexes,
where appropriate;
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(d) the application and implementation of the environmental impact assessment pro-
cedures set out in Article 8 and Annex I;

(e) means of minimising or mitigating environmental impacts of activities in the
Antarctic Treaty area;

(f) procedures for situations requiring urgent action, including response action in
environmental emergencies;

(g) the operation and further elaboration of the Antarctic Protected Area system;

(h) inspection procedures, including formats for inspection reports and checklists for
the conduct of inspections;

(i) the collection, archiving, exchange and evaluation of information related to
environmental protection;

(j) the state of the Antarctic environment; and

(k) the need for scientific research, including environmental monitoring, related to
the implementation of this Protocol (Environmental Protocol 1991, art. 12).

Contracting Parties to the Antarctic Treaty that are not Party to the Protocol are eli-
gible to attend CEP meetings as observers.

The Committee for Environmental Protection usually meets each year in conjunction
with an ATCM. Article 11 of the Environmental Protocol (1991) requires the CEP to:

present a report on each of its sessions to the Antarctic Treaty Consultative Meeting. The
report shall cover all matters considered at the session and shall reflect the views expressed.
The report shall be circulated to the Parties and to observers attending the session, and shall
thereupon be made publicly available.

Decisions arising from the work of the Committee for Environmental Protection are
made by the Antarctic Treaty Consultative Meeting.

Through the development of the ATS, negotiators have been mindful of the overlap-
ping jurisdictions and responsibilities of the different instruments for the conservation of
biota in the region. This is most clearly articulated in the CAMLR Convention in Article
V, which specifies that all Contracting Parties to the Convention have responsibility for
the protection and preservation of the environment in the Antarctic Treaty area provided
for under any measures in the Antarctic Treaty or such other measures recommended by
the Antarctic Treaty Consultative Parties.

The overlapping jurisdictions and similarity of objectives between the Environmental
Protocol and the CAMLR Convention means that the ATCM and CCAMLR have over-
lapping responsibilities for the conservation of marine species south of 60°S. To date,
CCAMLR assumes responsibility for managing fisheries and the ATCM takes responsi-
bility for managing the marine effects of stations and tourism. The development of
marine protected areas for conservation has been an overlapping responsibility, with
some opportunities for independent development and actions encapsulated in ATCM
Resolution 9 (2005) (Gardiner 2020). Coordination between the two bodies is mostly
achieved through joint meetings of the Committee for Environmental Protection
(CEP) and the Scientific Committee for the Conservation of Antarctic Marine Living
Resources (SC-CAMLR). To date, two meetings (see CCAMLR 2009, 2016b) have
been held. While the implementation of recommendations has been slow, there is a rec-
ognition within those reports that conservation outcomes relating to individual species,
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ecosystems and the consequences of climate change are of mutual interest to both organ-
isations (Hughes et al. 2018).

Whale conservation

The Antarctic Treaty and its related instruments defer, in various ways, to the prior exist-
ence of the International Convention for the Regulation of Whaling that was agreed in
1946. The Article V1 of the Antarctic Treaty (1959) states that ‘... nothing in the
present Treaty shall prejudice ... the rights ... of any State under international law in
regard to the high seas ... . Article VI of the Convention on the Conservation of Antarc-
tic Marine Living Resources (CCAMLR 1980b) states ‘Nothing in this Convention shall
derogate from the rights and obligations of Contracting Parties under the International
Convention for the Regulation of Whaling ...". Article IV of the Protocol on Environ-
mental Protection to the Antarctic Treaty (Environmental Protocol 1991) states ‘This
Protocol shall supplement the Antarctic Treaty and shall neither modify nor amend
that Treaty. Nothing in this Protocol shall derogate from the rights and obligations of
the Parties to this Protocol under the other international instruments in force within
the Antarctic Treaty system’. Article 7 of Annexe II the Environmental Protocol
(1991) states ‘Nothing in this Annex shall derogate from the rights and obligations of
Parties under the International Convention for the Regulation of Whaling’.

The only recent whaling undertaken in the Antarctic was conducted by Japan under its
controversial so-called scientific whaling programs (Government of Japan 2014; Press
2016). Japan ceased whaling in the Antarctic in 2019.

In 1982 the International Whaling Commission (IWC), established under the
Whaling Convention (ICRW 1946), agreed to a moratorium on commercial whaling
(IWC 2021). In 1987 Japan recommenced whaling in the Southern Ocean, under its
JARPA whaling program,'' by granting itself a permit for ‘scientific whaling under
Article 8 of the Whaling Convention. In 2014 the International Court of Justice ruled
that Japan’s JARPA II whaling program was contrary to international law (Press
2016). Japan recommenced a new whaling program, NEWREP-A, similar in intent
and appearance to JARPA II, in 2015. Japan’s continued whaling in the Antarctic
remains very controversial.

The Scientific Committees of CCAMLR (SC-CAMLR) and the IWC have undertaken
joint research activities as SC-CAMLR is recognised as having expertise in understanding
the role of whales in Southern Ocean ecosystems (IWC 2009, 56-57). According to
Article II of the CAMLR Convention (CCAMLR 1980b), SC-CAMLR also needs to
advise CCAMLR on the status of whales, their prospects for recovery, how the recovery
of whales will affect the current state of the ecosystem, and how human activities, other
than whaling, might impact on whales and their conservation status.

Analysis and discussion

While the Antarctic Treaty (1959) resolved regional geopolitical tensions over sover-
eignty and potential militarisation, the Antarctic Treaty Parties soon turned their atten-
tion to emerging environmental matters. A significant consistent and unifying thread in
the evolution of the Antarctic Treaty System has been the pre-emptive development of
international law to address concerns about the environment. The Agreed Measures
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(ATCM 1964) were developed at the third meeting of the Consultative Parties — only
three years after the Treaty came into force. The significance of the Agreed Measures
was to embed conservation and environmental protection in the decision-making pro-
cesses of the Treaty in its very early stages. The major international instruments sub-
sequently developed within the Antarctic Treaty system all had a focus on
conservation and environmental management (including the Minerals Convention
[CRAMRA 1988]).

While the 1964 Agreed Measures marked the formal acceptance by the Antarctic
Treaty Consultative Parties of a principal responsibility to protect the Antarctic environ-
ment, the negotiation of the Seals Convention signified a desire by Parties to pre-empt
significant conservation issues and establish international legal regimes in advance of
manifest environmental degradation (CCAS 1972). As stated above, there were no com-
mercial sealing operations in the Antarctic at the time the Sealing Convention was
agreed, and stocks had begun to recover from historic overexploitation.

When the Convention on the Conservation of Antarctic Marine Living Resources
was agreed in 1980 the Consultative Parties had expanded the scope of conservation
from species and places (e.g. as found in the Agreed Measures and the Seals Conven-
tion) to the Antarctic ecosystem as a whole (Article 1)."* In its early days, the CAMLR
Convention was referred to as the ‘krill convention’ because of concern that the harvest-
ing of krill would have an adverse impact on the recovery of great whales. In 1980
around 475 tonnes of krill were harvested in the Antarctic (FAO 2021). In 2019
around 390,180 tonnes were harvested (CCAMLR 2020, Table 1), but the total precau-
tionary catch estimate for krill in the whole of the Convention area is over 8,500,000
tonnes (Nicol and Foster 2016). Some Antarctic fish stocks had been overfished by
the 1980s (for example, the marbled rock cod, Notothenia rossii, which was fished to
below 10% of its pre-exploitation biomass [Kock 2007]), and the Convention made
specific provision for responding to this overfishing in the operation of Articles II,
IX and XV.

As discussed above, CCAMLR is widely regarded as a leader in marine conservation.
The Convention contains the framework of what is now known as ecosystem-based man-
agement. As outlined above, its Scientific Committee and the Commission have devel-
oped the ‘precautionary approach’ to setting catch limits; and the ‘ecosystem
approach’ to incorporating uncertainty and the requirements of the whole ecosystem
into decision-making. CCAMLR has also introduced innovative compliance measures
such as the ‘Catch Documentation Scheme’ for toothfish; the notification and listing of
IUU vessels; the requirement for vessel monitoring; and trade and port measures.
CCAMLR has responded to emerging international norms within its wider remit of con-
servation, with the elaboration of a framework measure to establish marine protected
areas (CCAMLR 2011).

While political opposition to the negotiation of, and agreement to, the Minerals Con-
vention focussed on the perceived environmental impacts of mining in the Antarctic, the
impetus to commence the negotiations was definitely pre-emptive. There was no mining
or near-prospect of mining in Antarctic when discussions commenced. As discussed
above, the Minerals Convention foresaw that, if mining was ever contemplated, strict
environmental provisions would need to be established before mining would be
allowed to proceed.
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The rapid negotiation of the Protocol on Environmental Protection to the Antarctic
Treaty following the collapse of the Minerals Convention, clearly demonstrated the Ant-
arctic Treaty Consultative Parties” determination to establish a comprehensive environ-
mental management regime for the Antarctic. Since the coming into force of the
Environmental Protocol in 1998, the Committee for Environmental Protection has
become an important body in the Antarctic Treaty System, initiating many of the
decisions of the Consultative Meetings, and establishing a body of practice for Antarctic
environmental management (Orheim, Press, and Gilbert 2011).

Taken together, the Antarctic Treaty, the Environmental Protocol and the Convention
on the Conservation of Antarctic Marine Living Resources provide a strong, comprehen-
sive and interconnected framework for regional conservation and environmental man-
agement (see, e.g. Saul and Stephens 2015). Some commentators have raised the fact
that new instruments have not been developed to deal with issues such as tourism and
bioprospecting as indications that the Antarctic Treaty System is somehow failing. We
do not share that view. If required, marine bioprospecting could be easily and effectively
regulated and managed through the provisions of the CAMLR Convention; and, if
required, terrestrial bioprospecting could be regulated through the Environmental Pro-
tocol. The environmental impacts of tourism can also be managed through the Environ-
mental Protocol, and decisions of the ATCM. As CCAMLR has shown in its responses to
IUU fishing and marine protected areas, innovative international law to manage emer-
ging issues can be developed through binding measures and decisions within current
instruments.

This is not to say there will be no need for new instruments in the future; nor that
there is now no ‘unfinished business’. The limited scope of Annexe VI of the Environ-
mental Protocol (yet to enter into force) was a political compromise. ‘Liability Arising
from Environmental Emergencies’ is not the comprehensive liability regime argued for
in the negotiation of the Environmental Protocol. Article XVT still requires that:

Consistent with the objectives of this Protocol for the comprehensive protection of the Ant-
arctic environment and dependent and associated ecosystems, the Parties undertake to elab-
orate rules and procedures relating to liability for damage arising from activities taking place
in the Antarctic Treaty area and covered by this Protocol. Those rules and procedures shall
be included in one or more Annexes to be adopted in accordance with Article 9 (2).

Only part of the requirement of Article XVI has been achieved.

As pressures on living and non-living resources of the planet increase through exploi-
tation and climate change, the importance of protecting the Antarctic environment and
its dependent and related ecosystems also increases. The current relative good health of
Antarctic ecosystems is of immeasurable value to the whole planet. It is imperative that
precautionary and judicious management of Antarctica’s marine resources is maintained
for global food security. Current discussions about the ‘balance’ between conservation
and ‘harvesting’, especially views coming from Russia and China, and the current
impasse over the establishment of new marine protected areas in the Antarctic, signal
challenges to this precautionary approach. Detailed exploration of these challenges is
beyond the scope of this paper, but the authors contend that reinterpretation of the fun-
damental conservation tenets of the Antarctic Treaty System are a re-writing of inter-
national legal history and should be challenged.
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It is also imperative that action be taken to protect the whole of the Antarctic environ-
ment from the impacts of climate change because of its central role to the Earth system.
In particular, Antarctica’s role as the engine room of global climate means that major and
potentially catastrophic disruption to the Earth’s climate system will be the consequence
of significant changes to Antarctica’s ice sheet and ocean processes.

Notes

1.

8.

9.
10.

11.
12.

An earlier version of this paper was written in 2017 and published in 2019 (Press 2018). This
paper revises the earlier one, provides additional commentary, and brings the information
contained within it up to date.

Article IX of the Antarctic Treaty (1959) provides that ‘Contracting Parties” to the Treaty
shall meet to formulate measures in furtherance of the principles and objectives of the
Treaty.

Article IX (2) of the Antarctic Treaty (see above).

The first Antarctic Treaty Consultative Meeting (1961) had adopted a Recommendation in
relation to the ‘... Preservation and Conservation of Living Resources’. http://www.ats.aq/
documents/recatt/att086_e.pdf; the second ATCM adopted the Recommendation that led to
the ‘Agreed Measures’ (ATCM 1964).

Past and present Conservation Measures agreed by CCAMLR can be found at https://www.
ccamlr.org/en/publications/past-and-present-conservation-measures; Conservation
Measures currently in force are at https://www.ccamlr.org/en/conservation-and-
management/browse-conservation-measures (accessed 6 June 2021).

Conservation Measures currently in force and Resolutions are at https://www.ccamlr.org/
en/conservation-and-management/browse-conservation-measures (accessed 6 June 2021).
Paragraph 4 of ATCM Recommendation X-I (ATCM 1979):

4. An agreed regime on Antarctic mineral resources should include inter alia means
for:

(i) assessing the possible impact of mineral resource activities on the Antarctic environment in
order to provide for informed decision-making;

(ii) determining whether mineral resource activities will be acceptable;

(iii) governing the ecological, technological, political, legal, and economic aspects of those
activities in cases where they would be determined acceptable.

The list of sessions, and the record of meetings for SATCM IV are at https://www.ats.aq/
devAS/Meetings?lang=e (accessed 6 June 2021).

The full text of the Recommendation ATCM XV-1 (1989) is given at Appendix 1.
Annexes I-IV were agreed at SATCM XI-4 (1991); Annexe V at ATCM XVI (1991) which
immediately followed SATCM XI-4; and Annexe VI at ATCM XVII (2005).

Japanese Whale Research Program under Special Permit in the Antarctic (JARPA).
Article T of the Convention of the Conservation of Antarctic Marine Living Resources
(CCAMLR 1980b) says:

1. This Convention applies to the Antarctic marine living resources of the area south
of 60° South latitude and to the Antarctic marine living resources of the area between
that latitude and the Antarctic Convergence which form part of the Antarctic marine
ecosystem. 2. Antarctic marine living resources means the populations of fin fish,
molluscs, crustaceans and all other species of living organisms, including birds,
found south of the Antarctic Convergence. 3. The Antarctic marine ecosystem
means the complex of relationships of Antarctic marine living resources with each
other and with their physical environment ... .
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Appendix 1

Recommend to their Governments that:

1. They undertake as a priority objective the further elaboration, maintenance and effective
implementation of a comprehensive system for the protection of the Antarctic environment
and its dependent and associated ecosystems aimed at ensuring that human activity does
not have adverse impacts on the Antarctic environment or its dependent or associated ecosys-
tems or compromise the scientific, aesthetic or wilderness values of Antarctica.

2. To contribute to this objective, a Special Antarctic Treaty Consultative Meeting be held in 1990
to explore and discuss all proposals relating to the comprehensive protection of the Antarctic
environment and its dependent and associated ecosystems.

3. In addressing the requirements of such a comprehensive system, they:

(a) have regard to the principles for the protection of the Antarctic environment and its depen-
dent and associated ecosystems already established under the Antarctic Treaty system and
shall consider the need to elaborate further, expand and supplement those principles;

(b) review the existing body of measures for the protection of the Antarctic environment and
its dependent and associated ecosystems in order, inter alia, to:

i identify those measures which should be updated, strengthened or otherwise improved;

ii identify areas where the existing measures should be supplemented;

iii consider the nature of the legal obligations contained in existing measures and the need, as
necessary, to state those obligations with greater precision;

iv make provision for the promotion of research related to environmental management
decisions;

v promote the establishment of procedures for assessing the possible impact of human activi-
ties on the Antarctic environment and its dependent and associated ecosystems in order to
provide for informed decision-making as to their acceptability;

vi promote the establishment of procedures to monitor the effectiveness and adequacy of
environmental protection measures;

vii consider the role of an information and data base for the effective implementation, revision
and extension of environmental protection measures;

(c) consider if and to what extent institutional arrangements may be necessary and the form
or forms of the legal or other measures needed to ensure the maintenance, integration,
consistency and comprehensiveness of the system of protection of the Antarctic environ-
ment and its dependent and associated ecosystems.


https://doi.org/10.4337/9781788977432.00010
https://doi.org/10.1098/rstb.1977.0074
http://www.ats.aq/documents/SATCM11_4/fr/SATCM11_4_fr002_e.pdf

	Abstract
	Introduction
	The Antarctic Treaty System and the evolution of law relating to environmental protection and conservation
	Antarctic Treaty
	Convention for the Conservation of Antarctic Seals
	Convention on the Conservation of Antarctic Marine Living Resources
	Convention on the Regulation of Antarctic Minerals Resource Activities
	Protocol on environmental protection to the Antarctic Treaty
	Committee for Environmental Protection
	Whale conservation


	Analysis and discussion
	Notes
	Disclosure statement
	Notes on contributors
	ORCID
	References
	Appendix 1


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles false
  /AutoRotatePages /PageByPage
  /Binding /Left
  /CalGrayProfile ()
  /CalRGBProfile (Adobe RGB \0501998\051)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.3
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /sRGB
  /DoThumbnails true
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 524288
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments false
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo false
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings false
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Remove
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.90
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.40
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.90
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.40
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Average
  /MonoImageResolution 300
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects true
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /ENU ()
  >>
>> setdistillerparams
<<
  /HWResolution [600 600]
  /PageSize [595.245 841.846]
>> setpagedevice


